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INTERNATIONAL CRIMINAL LAW

THE CONVICTION OF SADDAM HUSSEIN FOR THE CRIME
AGAINST HUMANITY OF “OTHER INHUMANE ACTS”

ERIC H. BLINDERMAN"

1. INTRODUCTION

Legal scholars and practitioners have spilled much ink
analyzing the Iraqi High Tribunal’s (“IHT”) work and (more
particularly) the trial, sentence, and execution of Saddam Hussein
for crimes perpetrated against the civilian population of Ad-
Dujayl.! For anyone who participated in or was familiar with this

* Eric Blinderman served in Iraq from March 2004 until December 2006, first
as an Associate General Counsel of the Coalition Provisional Authority and later
as Attorney Adviser, Chief Legal Counsel, and Associate Deputy to the Regime
Crimes Liaison’s Office. During his time in Iraq, Eric worked principally with the
Iraqi High Tribunal (“IHT”) as it investigated and tried members of the former
Iraqi regime, including Saddam Hussein, for atrocities committed against the Iraqi
people. For his service in Iraq, Eric received a Special Commendation Award
from the United States Department of Justice. Eric has a ]J.D. cum laude from
Cornell Law School and was awarded an M.St. in international law from the
University of Oxford with distinction. In addition, he served as a law clerk to a
United States Federal Judge and worked at the United Nations Development
Program, the Preparatory Commission for the Establishment of an International
Criminal Court, and the Programme in Comparative Media Law and Policy. He
is International Litigation Counsel in the New York office of Proskauer Rose LLP.
The views expressed in this Article are based upon the Author’s experiences and
publicly available information that do not violate any privileges or confidences
that may exist between the author and the IHT or the Author and the United
States government. The views expressed herein are the Author’s own and do not
necessarily reflect the views of the Department of Justice, the Regime Crimes
Liaison’s Office, or the United States government. The Author is especially
grateful for the comments and suggestions of Mara Lainie Taylor and Alan Tzvika
Nissel. Unless otherwise indicated, all translations are provided by the Author.

1 See generally MICHAEL A. NEWTON & MICHAEL P. SCHARF, ENEMY OF THE
STATE (2008) (documenting events of Dujail trial); Eric H. Blinderman, Judging
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historic trial, the outcome was not the watershed moment of legal
triumph that was expected. Multiple participants in the trial,
including defense counsel? judges, court staff, and family
members of court staff were murdered because of their decision to
work with the IHT.? In addition, Iragi politicians willfully
trampled upon basic notions of judicial independence and due
process rights owed to the defendants such that the trial’s basic
integrity was undermined .4

This Article does not discuss or examine the totality of the
political and legal issues surrounding the Ad-Dujayl trial, as that
has been done elsewhere.5 Rather, this Article focuses on a small
piece of legal jurisprudence that arose from the Ad-Dujayl trial that
went largely unnoticed in the general news coverage of the trial

Human Rights Watch: An Appraisal of Human Rights Watch’s Analysis of the Ad-
Dujalyl Trial, 39 CASE W. RES. J. INT'L L. 99 (2007) (addressing legal and factual
errors in Human Rights Watch report on fairness of Ad-Dujayl trial); Eric H.
Blinderman, The Execution of Saddam Hussein: A Legal Analysis, 9 Y.B. INT'L
HUMANITARIAN L. 153 (2008); HUMAN RIGHTS WATCH, JUDGING DUJAIL: THE FIRST
TRIAL BEFORE THE IRAQI HIGH TRIBUNAL (2006) (raising concerns arising from both
observance of Ad-Dujayl trial and research of the tribunal).

? Sa’doun al-Janabi, an attorney for defendant Awad al-Bandar, was
abducted from his office in Baghdad and killed on October 20, 2005. John F.
Burns, Lawyer’s Slaying Raises Questions on Hussein Trial, N.Y. TIMES, Oct. 22, 2005,
at Al. On November 9, 2005, gunmen attacked Adel Muhammad al-Zubaidi and
Thamir Mahmoud al-Khuzaie, attorneys who represented defendants Taha
Ramadan and Barzan al-Tikriti. John F. Burns, Ambush of Defense Lawyers in
Hussein Trial Kills One, N.Y. TIMES, Nov. 9, 2005, at A8. Adel al-Zubaidi was
killed; Thamir al-Khuzaie was wounded and subsequently fled Iraq. Id. Khamees
al-Obeidi, a lawyer for defendant Hussein was abducted from his home on June
21, 2006, and executed in Sadr City. John F. Burns, Hussein Lawyer Seized and Slain
in Baghdad Raid, N.Y. TIMES, June 22, 2006, at A1.

3 See Robert F. Worth, 2 From Tribunal for Hussein Case are Assassinated, N.Y.
TiMES, Mar. 2, 2005, at Al (describing how investigative judge Parwiz Muhammad
Mahmoud al-Merani and his son, who also worked for the IHT, were killed in
Baghdad); see also Sabrina Tavernise & Qais Mizher, Iragi Linked to Sunni Bloc is
Held in Plot, Military Says, N.Y. TIMES, Sept. 30, 2006, at A6 (stating that “on Friday,
Iraqi authorities announced the killing of the brother-in-law of the judge who is
presiding over the trial of Saddam Hussein”); see also Michael Luo, Iragis Ask Why
U.S. Forces Didn’t Intervene in Balad, N.Y. TIMES, Oct. 17, 2006, at A8 (stating that
“the older brother of Munkith al-Faroun, chief prosecutor in the so-called Anfal
trial that began in Baghdad in August, was shot dead by unknown assailants at
his home in the western Baghdad suburb of Jamaa”).

4 See John F. Burns, Western Lawyers Say Iraq Discarded Due Process in Hussein
Trial, N.Y. TIMES, Sept. 25, 2008, at Al7 (reporting on new disclosures of
procedural irregularities during trial).

5 See sources cited supra note 1.
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but that the academic community alternately criticized or praised.6
More specifically, this Article analyzes whether the IHT’s
conviction of Hussein for the crime against humanity of “other
inhumane acts” was proper under relevant standards of
international criminal law.

To accomplish this goal, this Article: (1) outlines the charge
and conviction of Hussein in the Ad-Dujayl trial for “other
inhumane acts;” (2) discusses the history and preexisting
jurisprudence of this crime under international criminal law; (3)
applies that history and jurisprudence to the facts charged against
Hussein in the Ad-Dujay! trial; and (4) argues that (at least with
respect to this one particular portion of the trial) the IHT's
conviction of Hussein for other inhumane acts —although stepping
slightly outside a strict interpretation of the law of crimes against
humanity —was a positive contribution to international criminal
law.

2. CHARGES AND CONVICTIONS AGAINST HUSSEIN
IN THE AD-DUJAYL TRIAL

2.1. The Attack Against Ad-Dujayl

The first trial before Trial Chamber 1 of the IHT involved
allegations that the former Iraqgi regime engaged in a widespread
and systematic attack against the civilian population of the city of
Ad-Dujayl.” The former Iraqi regime allegedly launched this attack
against Ad-Dujayl in retaliation for a failed assassination attempt

6 Compare Michael A. Newton, A Near Term Retrospective on the Al-Dujail Trial
& The Death of Saddam Hussein, 17 TRANSNAT'L L. & CONTEMP. PROBS. 31, 67 (2008)
(arguing that convicting defendants for their role in destroying Ad-Dujayl’s
infrastructure, date palms, and orchards under Article 12, First, (J) of the Statute
of the Iragi High Criminal Court is “the very embodiment of that catch-all
crime”), with Nehal Bhuta, Fatal Errors: The Trial and Appeal Judgments in the Dujail
Case, 6 J. INT'L CRIM. JUST. 39, 54 (2008) (arguing that the IHT may have violated
the “principle of nullum crimen by convicting some defendants of ‘other inhumane
acts’ for the razing of lands in Dujail”).

7 See generally Iraqi High Tribunal, Case No. 1/C/1/2005, Final Decision and
Judgment, Trial Chamber 1 (Nov. 22, 2006) [hereinafter Trial Chamber Judgment]
{describing the Iraqi government’s attacks on civilian populations), translated in
Case Western Reserve Univ. Sch. of Law, English Translation of the Dujail Judgment,
Dec. 2006, Grotian Moment: The International War Crimes Trial Blog, Dec. 3, 2006,
http:/ /law.case.edu/saddamtrial / dujail/ opinion.asp.
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against Hussein which occurred there on July 8, 19828 In response
to the assassination attempt, Hussein allegedly ordered military
units, intelligence operatives, and others to descend upon the
town.? Hundreds of people were arrested and detained for years
without trial in a desert camp located near the Saudi border.10
Hussein also referred approximately 148 men and boys for trial
before Iraq’s Revolutionary Command Council Court (“RCCC”)
whereupon they were sentenced to death after a summary trial and
executed.” In addition, large portions of the town were razed —
including the town’s infrastructure, orchards, and date palms-—
upon Hussein’s orders.?  This action, razing the town's
infrastructure, orchards and date palms, led the IHT to charge
Hussein with the crime against humanity of “other inhumane acts”
under Article 12(1)(J) of the IHT Statute.13

2.2. Charging “Other Inhumane Acts”

To understand why the IHT charged Hussein under Article
12(1)(J) of the IHT Statute, as opposed to any other provisions, one

8 See Borzou Daragahi, A Tragic Test Case in Irag, L.A. TIMES, Oct. 18, 2005, at
Al (describing the events of the attack on Dujayl).

9 Id.

10 See Minutes of Joint Committee Meeting of Iragi Intelligence Services and Iraq’s
Department of General Intelligence 1.5.T. Doc. IST/ A4021/001/053-057, Dec. 28, 1982
(discussing the transfer of 687 men, women, and children from Ad-Dujayl to a
prison camp located in Muthanna Governorate).

1 See Memorandum from Saddam Hussein, President, Iraq, to Revolutionary
Command Council Court 1LS.T. Doc. IST/ A4019/008/031-034, May 27, 1984 (on
file with author) [hereinafter Referral Memorandum)]; see also Presidential Decree
No. 778 from Saddam Hussein, President, Iraq 1.5.T. Doc. IST/ A0480/002/002-
003, June 16, 1984 (on file with author) (approving the execution of those
condemned to death).

12 See Trial Chamber Judgment, supra note 7, pt. 5, at 10 (stating that Taha
Yaseen Ramadan was seen “supervising the acts of razing the orchards in [the]
Dujayl area”); see also Ad-Dujail Trial, Transcript of Record, at 18 (2006) (No. 2)
(on file with author) (noting that Hussein declared that he ordered the orchards in
Dujayl razed in retaliation for the failed 1982 assassination attempt against him).

13 Besides Hussein, the IHT charged seven other individuals (Barzan Al-
Tikriti, Awad al-Bandar, Taha Yaseen Ramadan, and four others) for crimes
arising out of this widespread and systematic attack against the civilian
population of Ad-Dujayl. Of these eight total defendants, all except Awad al-
Bandar were alleged to have participated in the decision to raze the town's
orchards and date palms. Due to space limitations and other constraints, this
Article focuses only on the propriety of charging and convicting Hussein for this
crime.
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needs to examine the text of Article 12(1)(J) in conjunction with the
other provisions of Article 12. To that end Article 12(1) states:

For the purposes of this Law, “crimes against humanity”
means any of the following acts when committed as part of
a widespread or systematic attack directed against any
civilian population, with knowledge of the attack:

A. Willful Killing;

B. Extermination;

C. Enslavement;

D. Deportation or forcible transfer of population;

E. Imprisonment or other severe deprivation of physical
liberty in violation of fundamental norms of
international law;

F. Torture;

G. Rape, sexual slavery, enforced prostitution, forced
pregnancy, or any other form of sexual violence of
comparable gravity;

H. Persecution against any specific party or population
on political, racial, national, ethnic, cultural,
religious, gender or other grounds that are
universally recognized as impermissible under
international law, in connection with any act referred
to as a form of sexual violence of comparable gravity;

I. Enforced disappearance of persons; and

J. Other inhumane acts of a similar character
intentionally causing great suffering, or serious
injury to the body or to the mental or physical health.

In other words, Article 12(1) criminalizes a series of nine
enumerated acts that become “crimes against humanity” when
they are perpetrated as part of a “widespread or systematic attack
directed against any civilian population.”14

Because these nine enumerated acts could not possibly
encapsulate the entire range of other inhumane acts constituting
crimes against humanity, the drafters of the IHT Statute added
Article 12(1)(J). That provision, which was borrowed (like many

14 Statute of the Iraqi High Tribunal, Law No. 10 of 2005, art. 12(1) (Oct. 18,
2005) [hereinafter IHT Statute].
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other substantive provisions of the IHT Statute) from the Rome
Statute for the International Criminal Court (“Rome Statute”) and
acts as a “catch-all,” permits the IHT to hold a criminal accountable
for “any other inhumane acts of a similar character [to the other
nine enumerated acts] intentionally causing great suffering, or
serious injury to the body or to mental or physical health.”15
Because willful destruction of property did not fall neatly into any
of the nine enumerated acts set forth under Articles 12(1)(A)-(I),
the IHT charged Hussein for his role in uprooting Ad-Dujayl’s
infrastructure, date palms, and orchards under the catch-all of
Article 12(1)(]).

2.3. Legal Requirements Needed to Convict Hussein for the Crime
Against Humanity of “Other Inhumane Acts”

To convict Hussein for the crime against humanity of “other
inhumane acts,” the IHT was required to find that the specific
elements of the crime were met under Article 12(1)(J) and that
Hussein bore individual criminal responsibility for the crime under
Article 15 of the IHT Statute.

With respect to the elements of the crime against humanity of
“other inhumane acts” under Article 12(1)(J), the IHT’s draft
elements of crimes provide that a conviction could not lie unless
the prosecution demonstrated that: (1) Hussein willfully inflicted
great suffering, or serious injury to the body, or to mental or
physical health, by means of an inhumane act; (2) the act was of a
character similar (in terms of the nature and gravity of the act) to
the offenses contained in Articles 12(1)(A)-12(1)(I) of the IHT
Statute; (3) Hussein was aware of the factual circumstances
establishing the character of the act; (4) the conduct was
perpetrated as part of a widespread or systematic attack directed
against a civilian population; and (5) Hussein knew that the
conduct was part of or intended the conduct to be part of a

15 See generally MACHTELD BOOT, GENOCIDE, CRIMES AGAINST HUMANITY, WAR
CRIMES: NULLUM CRIMEN SINE LEGE AND THE SUBJECT MATTER JURISDICTION OF THE
INTERNATIONAL CRIMINAL COURT 529-30 (2002) (describing how the crime against
humanity of “other inhumane acts” was included in the Nuremberg Charter,
Tokyo Charter, Control Council Law No. 10, and the Nuremberg Principles
because the list of “enumerated acts” that might constitute a crime against
humanity was not exhaustive); Newton, supra note 6, at 66 (describing Article
12(1)(J) as a “catch-all” crime).
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widespread or systematic attack directed against a civilian
population.16

With respect to proving individual criminal responsibility
under Article 15 of the IHT Statute, the prosecution was required
to establish that Hussein: (1) committed the crime, whether as an
individual, jointly with another, or through another person; (2)
ordered, solicited, or induced the commission of the crime which
was in fact committed or attempted; (3) facilitated the commission
of the crime, aided, abetted, or otherwise assisted in its commission
or its attempted commission; (4) contributed to the commission or
attempted commission of the crime along with a group of persons
acting with a common purpose; or (5) attempted to commit the
crime by taking action that commenced its execution.!”

The next sections of this Article detail the factual findings that
Trial Chamber 1 made regarding the elements of Article 12(1)(]).
The Article then examines the factual findings that Trial Chamber 1
made with respect to Article 15.

2.4. Factual Findings With Respect to Article 12(1)(])

In convicting Hussein for the crime against humanity of “other
inhumane acts” under Article 12(1)(J), the IHT found as a matter of
fact that each of the necessary elements of the crime were met.

2.41.  Willful Infliction of Great Suffering

For example, to meet the first element (i.e., that the destruction
of the town’s infrastructure, orchards, and date palms willfully
inflicted great suffering, or serious injury to the body or to mental
or physical health of the victims in Ad-Dujayl) the IHT found that
the former regime “devastat[ed] ... properties, [such] as houses,
furniture, autos, water pumps, and canals of water drawn from the
Tigris [that the citizens of Ad-Dujayl used] to irrigate gardens.”18
The Court further found that, prior to this organized destruction of
property, Ad-Dujayl was “rich in fruit gardens irritated [sic] from
the Tigris river through canals and water pumps” and that Ad-
Dujayl’s citizens enjoyed a good standard of living.® When

16 Traqi Special Tribunal, Draft Elements of Crimes, § 3, pt. 15, available at
http:/ /law.case.edu/saddamtrial/documents/IST_Elements.pdf.

17 THT Statute, supra note 14, art. 15(2).
18 Trial Chamber Judgment, supra note 7, pt. 1, at 9.
19 Id.
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combined with witness testimony that described the tremendous
suffering and hardships the residents faced after their property
was confiscated and destroyed,? the IHT ruled that destroying
large swaths of Ad-Dujayl caused great suffering to its
inhabitants.2!

With respect to the willful nature of Hussein’s actions, the
Court relied upon several pieces of circumstantial and direct
evidence to conclude that Hussein’s policy of property destruction
was deliberately done to inflict harm. First, the Court observed
that, although seven to eight people were involved in the alleged
assassination attempt and ten to twelve shots were fired at
Hussein’s convoy,? the scope of the regime’s property destruction
extended to the “plundering and destroying of properties and
houses of the imprisoned and exiled families” who had nothing
whatsoever to do with the failed assassination attempt.23
Confirming the tremendous breadth of destruction, the IHT
admitted into evidence satellite imagery that compared the town's
physical layout in the days immediately preceding the attack on
Ad-Dujayl and the months immediately following the attack.2
This imagery revealed that an enormous percentage of the town's
infrastructure had disappeared. To the IHT, this tremendous level
of destruction, when compared against the known number of
perpetrators, provided stark evidence of the willful nature of the
crime.?

The IHT also relied upon Hussein’s own words in determining
his intent to harm the town. For example, during the March 11,
2005 court session, Hussein himself testified that he ordered the
orchards destroyed in order “to punish the citizens” of Ad-Dujayl
for the decision to assassinate him.26 In view of this admission, and
the lack of any legitimate justification for the level of destruction

2 Seeid. pt. 3, at 44 (describing the testimony).

2 Jd, at 44-45.

2 Seeid. pt. 1, at 17; id. pt. 4, at 9 (describing the circumstantial evidence).

B Id pt. 1, at 18-19.

2 Id. pt. 3, at 44.

% See, e.g., id. pt. 1, at 18-19 (describing the mechanics of killings, round-ups,
destruction of Ad-Dujayl’s infrastructure, orchards, and date palms which the
former regime deliberately perpetrated against the town of Ad-Dujayl for the
“cost of ten to twelve bullets that were fired from inside the fields [and that] hurt
[nobody]” so that Hussein could ensure the loyalty of his fellow Iraqis through
fear).

% Id. pt. 4, at3.
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